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posihumous children. and cases where a descent to an BARNITZS
hemr had been defeated by the subsequent bith of a LESSEE
neaver hewr.  The argument of the Defendants; on this vi
pomt, ought not, therefore; to prevail. No question CASEY.
lias been made as to the land specifiedly deviseddo John —————
B. Hammond m feo with a limitation over to Ius father

m fee. As that limitation over was a good cxecutory

devise, and, 1 the events wiich happened, took effect,

it 15 very clear that the lessors of the Plamtiff cannot

clum tifle thereto. This 1s indeed conceded on all sidés.

The result of this opmion accordingty 1s, that the
lessors of the Plamtiff ave entitled, as hews of John
M«Connell, at the happening of the contingency, on the
death of John B. Hammond, under age.and without
1ss1e, to one morety of the Church-lill Iands, and the
residuavy estates as tenants 1n common with the heirs
of John B. Hammond , but they are not entitled to any
portion of the lands of which John M:«Connell had an
abisolute vested foe at the time of s decease.

As, however, a fenant 1n commor cannot m general
mamtam an action of ejectment agamst lus co-terant;
and there are no facts found n tlns, case to prove an
actual ouster and to take it out of the general rale, the
cansequence 1s that the- judgment, 1 the opimon of a
majority of the Court. must be affirmed with costs.

BLACKWEILL . PATTON § TRWIN's 1nEAHE. 1848
March  6th

Jbsent Wasurxerox, J. and Tonn, J.

ERROR to the Circuit Court for the district of T'en- By the laws of

nessee, 1 an action of cjectment brought by the lessee N- Carolina
! and Tennessee

of Patton and Erwiri, agamst Blackwell, for 5,000 acres i deed for tana
of land, in Bedford county, m the state of Tennessee. 1o Tennessce,
eﬁ_:caute‘ll. m
. . . Laroling,
At the trial the Defendant took three bills of exceptions. by grantors
fesiding there
i. m the year
The first stated, that the Plamiiff yroduced 1n evi- 1794, proved

dence, at the trial, a deed of bargam and sale “Elt'f;%”ybom
from I G. auil Thowss Blennt. to whom it was al- @ ¢ ™
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Brack- leged the land had been granted by the state of North
WELL  Carolina, while it wasa part of thatstate. The deed
v, from L. G. and T. Blount, was executed on the 9ih of
2ATTON & Oriober, 1794, to David Allison. On the 29th of Sep-
ERWIN’S tember, 1797, it was proved by one of the . subscribing
LESSEE. Witnesses before John Heywood, a Judge of the Sn-
——-—— preme Court of law and equity, for the state of North

’s’c;i:::% ;}:)t;e Carolina, and registered in Stoke’s county

a judge in N.

Carvling, and ~ On the 9th of December, 1807, the hand writing of
;gg‘ﬁf“‘ﬂ:: the subscribing witnesses, who were dead, and of the
praper county SLANLOLS. was- proved before Samuel Powell, one of the
n Teonesee, judges of the Supreme Court of luw and equity of the
:f‘;;l{,"e’ ;Sgn state of Tennessee, who ordered it to be registered. At
m evidence m November term, 1808, 1n the Supreme Court of Ten-
I ereotment I6SSCE, for Mero district, (in wlich the land lies.) the
the date of the hand writing of the grantors, and of the subscribmg
g::l‘;i: :;;he witnesses, was agam proved, and on the 28th or De-
mey be amend- CeMbers 1808, the devd was recorded m the proper
ed duvmg the county.  On the trial. (whi h was m June term. 1810)
fgﬁ}of,‘;l”tr the Plantiff offered parnl cvidence to prove the hand
the title. writing of the suuscribing witness»s and their death
;‘;{')‘ne]ﬁtllféss‘;ft'é before the month of December, 1807, and also to prove
of N. Carolina the hand writing of the grantors.

upon an entry,
;?m;il:l‘dx’ss?xle-d To the admssion of this evidence the Defendant be-
upon a dupli-low objected, but the Court over-ruled. the objection,

cate warrant i
theorginal be- A1d admitted the deed 1 evidence.

g m the

:';*l{:f*es" oftie  The 2d bill of excceptions stated that the Plamtiffalso of-
nerel, ac . fered in evidence a deed t his lessors, bearing date after
though asub- the demiselaidin the declaration, t the admission of which
ff:}l‘f:;of‘:‘{,‘: deed the Defendant objected, but the Court admitted it to
ongnal war- be read 1n evidence, saying the date of tie demise was 1m-
Tt Jor other matersal, ov the Plamtift” might am-nd Ius declaration,
o which he did, before the jurv vetired from the bar, by

altering the date of the demisc,

The 3d bill of exceptions stated, that the Defendant
offered evidence to prove, that the origmal grant or pa-
tent from the state of North Carolina to 1. G. and Tho-
mas Blount, was issued upon a duplicate warrant,
while the original warrant was i the hands of the sur-
veyor general , and that I. G. and Thomas Blount af-
terwards obtained another grant or patent from the state
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of North Carelina for other lands upon the original war- BLAGK-
ranl. 'Tothe admission of this evidence, the Piamtif weixn

objected; and the Court rejected it: .
rATTON &
MARTIN, for the Plumtiff w.error ERWIN’S:
LESSEE,

4. The deed from J. G. and T. Blount to Allison, was e
hot preved ana registered according to the laws of

Nor'th Carolina, or of Pennessee, sv as to.be valid.

The law of North Carolina, 1715, ch. 30. § 5. p.18.
requires every decd to be acknowledged, or proved, m
open Court, or before the chief juslice, and registeved,
within 42 months after its date, mn the county where
the land lics. ‘Thisdeed bears date the 9th of Octubery
179%, was never acknowledged nor properly proved;
and was not: registered till the 28th of December,
4808.

By the law of Eugland, a deed of bargamn and sale
1s moperative, until enrolleds 1n the same manner as a
deed of froffiment does not operate until livery of sei-
zen, A deed by a jomt-fenant—a deed for the rever-
sion aund payment of rent to the bargamor are good be-
fore enrolment. The bargamee 18 not serzed before en-
rolment, and if he die before enrolment, Ins wife 1s not.
entitled to dower, although when enrolled it relates
back to its date. 1 Bue. Abr 475. 2 Bl. Com. 311. 3
Wood’s Conveyancer, 3210 4.

2, The Court ought not to have permitied the deed
to the lessors of the Plamntiff, dated after the demise, to
be given n evidence on that declaration, nor to have
suffered the PLuntiff to amend s declaration after the
jury was sworn. 2 .St 1086, Beddington v. Parkhurst.
Runmnglon, 87 DBul.N' P 105, Busset v. Basset.

Courts have gone no further m permitting amend-
ments in ¢jectment, at the trial, than to enlarge the term
which had expired, or to correct grammatical errors.
A though the declaration 1s a fiction m form, yet what
18 of substance must be truly set forth.

3. The act of North Carolina, (1783, ch. 2, D. 322,
9 95 10 and 41) which probhibits the 1sumng of a grant
VOIL. VIL 51
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upon a daplicate warrant, was in force when tlus war-
rant was 1ssued. It was a fraud upon the state, for only
one warrant was paid for, and yet it was made to ope-
rate as two.

CavreEZRY, conira.

4st. There were other laws of North Carolina, and
of "Tennessce, extending from time to time the term for
registering deeds, so that any deed, even of 50 years
standing, may now be registercd.

The probate of the deed, before Judge Haywood, on
the 29th of September, 1797, brings the deed within
the act of Tennessee, 1809, Nov. 23, ch. 100, § 4, p.
129, by which it 1s enacted, s That all deeds, or mesne
« conveyances, for land within this state, which shall
s« have been made and exccuted out of the limits of this
s state, and shall have been proven by onc or more of
s¢ the subscribing witnesses ‘thereto, or acknowledged
s¢ by the granter or grantors, before any judge of any
«¢ Court mn another state, or before the mayor of any
s¢ city or corporation m another state, and ‘shall have
s been registered m this state tn the county where the
s land or any part thercof lies, within the time required
s by law for registering the same, such probate and re-
s gustration shall be good and sufficient to entitle the
¢ same to be read m evidence i any Court withm tlus
s state,”

But the probate and the admssion to registration 13
ronclusive on this point.

T'o show that the term for registering decds had beer
kept open until the present time, he cited the following
laws Iredell’s revisal of the laws of North Carolina, p.
83, 474, c. 1, § 25 3—p. 175, 1756, c. 6, § 2, 3—p.
196, 1760, c. 6, § 2—p. 213, 176&4—p. 224, 1766—p.
246, 1770—p. 269, 4773—p. 289, L777—). 424,1782—
p-487, 1783—p. 590, 1786—p. 650—1 Sess. a. a. P.
665, 668. Laws of Tennessces 179%, ¢. 22, § 8- .
1796, 1797 1801, c. 20, $1—1803, ¢. 57—1805, C. 16,
§ 11807, ¢, 85, §1, 2—1809, c. 100, § 4.

2d.-Marsnaxx, (h..J. Pass over the 2d point.
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CaxpprLL. 34.This wasthe first grant which issued
upon this entry It was good when it 1ssued, and cannot
be mvalidated by a subsequeut grant on the same war-

BLACK
WELL
Ve

rant. Both cannot be void. If either, it must be the last. PATTON &

JMarch 41h....MARSALL, Ch. J. delivered the opmion
of the Court as follows

The writ of error in this case 1s brought to reversea
Judgment obtamed by the Defendauts 1n errar agranstthe
Plamtiffs ur an ejectment brought m the Circuit Court
of West Tennessee. At the trial, the Plamtiffs m that
Court offered in evidence 1 order to make out their
title, a deed bearing date the 9th of October, 179%, from
J. G. Blount and Thomas Blount, of North Careclina,
to David Allisen, of Philadelphia, which deed was re-
corded n the county m which the lands lie on the 28th
day of December, 1808. The Defendants objected to
the admission of this deed, and excepted to the opinion
of the Court over.ruling the objection.

The origmal law requiring the enregistering of deeds,
passed i North Carolina, (then comprehending what 1s
now the state of Tenncssee,) m the year 1715, Tlis
act requres that the deed shall be acknowledged by the
vendor, or proved by one or more evidences upon oath,
either before the chief justice for the time bemg, or 1n
the Court of the precmct where the land lies, and regis.
tered by the public register of the precinct where the
land lies withmm twelve months after the date thereof.
1t was afterwards enacted, that the deed might be regis-
tered by the clerk of the county mn wlach the land lies,
and the time for the registration of- deeds was prolong-
ed until Tennessee was erccted mto an mndepenrlent state,
after which the time for enregistering of deeds conti-
nued to be prolonged by ihe legislature of that state.

In the year 41797, the legislature of Tennessce enact-
ed alaw, declarmg that deeds made without the limits
of the state.should be admitted to registration on proof
that the same was acknowledged by the grantor, or
proved by onc or more of the subscribmmg witnesses i
open Couri, in some one of the Courts of the United
States, and on no other proof whatever, cxcept where
fhe party holding such decd shall have the same proved

ERWIN'S
LESSEE.

s o e
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prLAck- or acknowledged within the limits of the state of Ten-
WELL nessee, agrecable to the mode herctofore m force'and
o, use m that slate.
PATTON &
srwin’s It 15 conter.ded by the counscl for the Defendants mn
LESSEE. epror, that the deed Being recorded i the proper coun-
— ty, the judgment of a competent Court has been given
on the sufficiency of the testimony on which it was ye-
gistered, and that judgment 1s nat examinable 1 any
pther tribunal.  But this Court 1s not of that opmién.
The proof on which a deed shall be. registered 1s pre-
scribed by law, and it 1s enacted that the decd shall not
be good and gvailable m law, unless it be so proved and
recorded. The evidence therefore 18 spread upon the
vecord, and 1s alwavs attamable. 'The order that a
deed should be admitted to record 1s an exparte order,
and wght often be sbiamed wmpraoperly if the order
was conclusiye. It 1s believed to be the practice of all
Courts; where the law directs convevances to bere-
corded, and prescribes the testimony on whnch they shall
be recorded 1n terms similar to those emploved m the
act of North Carolina, to hold themsclves at liberty to
exammg the proef on which the registratian has beep
magde,

This deed m the present case was proved before judge
Haywoed, m Norvth Carplina, by one of the subscrib-
ing witnessés thercto, on the 29th of September, 1797,
and regstered m Stokd’s county, m North Carglina.

On the 9th day of December, 1807, the hand-writing
of the subscribing witnesses, who were dcad, and of
the grantors, was proved before Samuel Powell, one of
the judg:s of the Supreme Court of law and equity,
the state of Tenn-ssee, who thereupon ordered the decd
to be reg:stered, and afterwards m November term,
4808, the same proof was received i open Court in the
comnty where the lands lic, and was ordered to be re-
gistered by that Ceurt, which order was exccuted.

This Conrt 15 of opmion. that the deed was not sufli-
cientlv preved aceording to the then existing law. The
probaty before judge Haywood was nots .flicient to prove
it as a deed made out of the s ate, because the act of
1797 vequired that such probate should be made n open
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Court. The proof made before judge Powell, and in ®wrack-
open Court, 18 msuflicient, becausé it was not made by WwELL

a subscribing witness. v,
rATTON &

On the 23d of November, 1809, the legislature of ErwiN’s
Tennessee passed an act, declaring that all deeds for xEsseE.
land witlan the state, made out of the state by grantors ——-—-
residing without the state, and « which shall have been
proven by one or more of the subscribing witnesses
thercto, or acknowledged by the grantor or-grantors
before any judge of any Court in another state, &2 be-
fore the mavor, &c. and shall have been registered ip
this state m the. county where the land, or any part
thereof lies, within the time requived by law for regis-
tering the same, sych probate and registration shall -be
good and sufficient to entitle the same to be read in evi-
dence in any Court within this sfate.”

This act appears to the Court to cover the precise
case. 'This was a deed for land lymg within the state
of Tenmescee, made out of the state by grantors resid-
g without the state, which had been proven by one of
the subscribing witnesses thereto before a judge of a
Court of another state, and had been registered in -the
county where the land lay within the time required by
law for registering the same,

This act gave complete validity to the registration
made i December, 1808, and entitled the deed to be read
in evidence. It looked back, m order to affirm and le-
galize cevtam.registrations made on probates which did
not satisfy the Taws existing at-the time, but which the
legislature deemed sufficient for the future.

-

In tracing Ius title, the Plamtiff n the Circuit Court.
gave m evidence & deed to himself which bore date pos-
terior in point of time to the demse lawd 1n the declara-
tion of ejectment. The ‘Defendant, on this account,
ohjected to the deeds going 1n evidence to the jury, but
the Courtover-ruled the objection, and declared the date
of thelease'to be immaterial, and that it should be oyer-
looked, or the plamntiff have leave.to amend. The de-
claration was amended by striking out the date of the
Jease mentioned in-the declaration, and mnserting a date
posterior to the cenveyance made to the Plamtifc
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In an ejectment the lease 1s entirely a fiction mvented
for the purpose of gomng fawrly to trial on the title.
Courts have exercised a full discretion m allowing it to

rarron & be amenaed. A Plamtiff has frequently been allowed

LRWIN®S
LESSEE.

{1 enlarge the term when it has expired before a final de-
cision of thecause. Detween makmg the term extend

-— to a more d stant day, and commence at alater dav, the

Csurt can-percave no difference 1n substance. They
are modifications of the same power intended to effect
the same object , and although not precisely the samem
form, the one 1s not greater i degree than the other.
The amendment therefore was properly allowed.

Although this Court 1s of opinon, that the Cir-
cuit Court erred mm saymg, that it was unnecessary to
prove a title n the lessor of the Plamtiff at the date of
the demusc laid m the declaration, yet it 1s an ervor
wlich could not mjure the Defendants, or 1n any han-
ner affect the caese. 'The amemlment being allowed,
the question whether the deed could have been read m
evidence had the amendment not been made becomes
wh 1y immaterial, and this Court will not notice it.

For the purpose of showing that the origimmal grant
was void, the Defendant then »ffered evidence to prove,
that it was founded on a duplicate warrant 1ssued by
John Avmstrong, entry-taker of western lands for the
state of North Carolina, 1n the year 179s, the origmnal
warrant being still m the hands of the surveyor gereral
of the muddle distract withm which the original entry
was situated , and that the grantees, afterr the said grant
was 1ssued, obtamed the original warrant from the sur-
veyor general, and procured apether grant founded
thereon for other lands. To the admission of this tes-
timony, the Plamtiff objected, and the Court sustan-
ed the objection. To this opinion also an exception was
taken.

By the laws of Novth Carolina, under wlhich this en-
try was made, any citizen was permitted to enter with
the cntry-taker any quantity of land not exceeding
5,000 acres, which it was hus- duty to aescribe specifi-
cally After the expiration of three months the entry-
taker was to give hun a copy of the entry, with a war-
rant to the surveyor to survey the land. As no other
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tand than that described could be surveyed under this BLACK-
entry and warrant, while the land really enfered re- Wwern
mamed vacant, it was entirely ummportaut whether the v,
survey was made under the first or a secona copy of the PATTON &
entry. 1f indeed iwo persons clammed the same land, ERWIN'S
under different surveys and grants, the elder patenice LESSEE.
would of course hold the land at law.. But no person —-—on
other than such subscquent patentee, or one claiming

under Ium, could contest the elder gramt. To the

state, and to all the world, it was perfectly ymmaterial

when tlis grant 1ssued, whether it emanated on the first

copy of the enfry, or on any other copy, as no other

use had then been made of the first copy, and this grant

was umimpeachable.

In 1784, a power was given to rcmove entries when
they were made on lands previously granted or entered.
But certamly this would not extend to the removal of an
entry, and the survey of other lands on a copy thereof,
which enfry had already becn executed and carried mto
grant, either on the first or on any other copy The
face of the grant gave no notice that it hadissuedona
second copy of the entry, and as the case was not pro-
vided for by law, it 1s not improbable that every copy
given by the entry-taker woyld bear the same appear-
ance. There was nothing which would mdicaie to a
purchaser that some future {raud mught possibly be
practised whereby ancther grant might be obtamned, and
which might caution him, that a title, good to every ap-
pearance, was infected by a circumstance info which
the law did not expect him to mquire. Had no subse-
quent patent 1ssued m s case for other lands, it-would
not be contended that this patent was either void or void-
able, and it 1s perfectly clear that a patent which was
valid when 1ssued, never can be avoided in the hands of
a fair purchascr, by a subsequent fraud committed by
the origmal patentec. It 1s the subsequent patent which
myures the state, and which 1s obtamned by fraud. It 1s
the subscquent patent, if cither, the validity of which 1s
guestionable,

In the year 4795, an act passed directing the books
of entry-takers to be delivered to the clerks of the seve-
ral county courts i which such entry-takers respectively
resiled And in 4796, an act passed prescribing the
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BrAcg- mamner n which duplicates might be obtamed, where
wiELL the warrants wete lost, and ofhers had not been 1ssued,
ve while the books remamed with the entry-takers.
PATTON &

ERWIN's It 1s stromgly to be mfc.>2d, not only from the lan-
LESSEE. guage of this act, but from the circumstance that ne
———— provision 18 made for duplicates to be issued by the en-
trv-taker i future cases of lost warrants, that every
copy of an entry which was granted by the entry-taker,
was considered as an original, and as an equal autio-
rity to the surveyor to survey the land entered. The
entry being once executed, it was lus duty not to exe-

cute it again.

This act provides, that where duplicates shall 1ssue
from the clerk, by order of the Court. the surv-yor
shall note the fact mn lus plat, and it shall appear outhe
face of the grant, that the same 1s 1ssurd on a duplicate,
and shall be liable to become null and void, if it shall
appear that a grant had been obtained on. the originat
warrant.

This act applies only to grants issued on duplicates
obtained 1 conformity with its provisions, and would
seem to respect only the jumor pateat. It cannotaffect
the grant n this case, which was 1ssued before its pas-
sage. But it affordsstrong reason for the opion, that
the state of North Carolina did not purpose o unpeach
its own grants, unless they conveyed nntice to the world
that they were impeachable and even then they were
voidable, not void. An wndividual not claiming under
the same entry, could not avail himself of their liability
to be avoided.

It 13 the opumon of the Court that there 1s no error,
and that the judgment be afficmed.

-



